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FOND DU LAC BANMD OF LAKE SUPERICOR CHIPPEWA
WATER QUALITY STANDARDS OF THE FOMD DU LAC RESERVATION

ORDINANCE # 12/98

CHAPTER 1

AUTEORITY, PURPOSE AND SCOPE

Section 101 Authority

This Ordinance is enacted pursuant to the inherent sovereign
authority of the Fond du Lac Reservaticn Business Committee
(Reservation Business Committee), as the governing body of the Fond
du Lac Band of Lake Superior Chippewa, as granted by Article VI of
the Revised Constitution of the Minnesota Chippewa Tribe, and as
recognized under the Treaty of LaPointe, 10 Stat. 1109, under
Section 16 of the Indian Reorganization Act, 25 U.3.C. § 476, and

under sections 303 and 518 of the Clean Water Act, 33 U.5.C. §§
1313 & 1377.

Section 102 Purposse

The purpose of this Ordinance is to protect the health and

welfare of the Fond du Lac Band and other residents of the Fond du
Lac Reservation through:

a. The designation of uses for which the waters of the Fond
du Lac Reservation shall be protected;

b. The establishment of water guality criteria in order to
attain and sustain those designated uses; and

c. The protection and enhancement of fish and other aguatic
life and wildlife on and near the Fond du Lac
Reservation.

Section 103 Scope

The water quality standards established under this Ordinance
shall apply to all waters of the Fond du Lac Reservation, including
wetlands. The standards will be applied to activities on the
Reservation which. may impact the quality of waters upon, under,
flowing through or adjacent to the Fond du Lac Reservation, and
shall be the primary basis for managing discharges attributable to
point and non-point sources of pollutiocon.
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Section 104 Reservation of Rights

The Reservation Business Committee reserves The right to amend
or repeal all or any part of this Ordinance at any time. All the
rights, privileges, or immunities conferred by this Ordinance or by
acts done pursuant thereto shall exist subject to the power of the
Reservation Business Committee. Nothing in this Ordinance shall be
construed to constitute a waiver of the sovereign immunity of the
Fond du Lac Band or a consent to Jjurisdiction by any forum not
expressly authorized to exercise jurisdiction under this Ordinance.
The water quality standards established under this Ordinance are
not intended to control, and shall not ke invalidated by, natural
background phencmena or acts of God.

Any proposed changes or revisions to these standards shall be
preceded by a public notice in a local newspaper and a minimum
forty-five consecutive day comment pericd. During this comment
period, any Band member or other interested persons may request a
public hearing prior to adoption of such changes or revisions by
the Reservation Business Committee. Upon approval of a public
hearing request, the Reservation Business Committee shall by public
notice in a local newspaper announce the date, time and location of
such public hearing and said public notice shall be published at
least forty-five consecutive days prior to the public hearing. Any
reports, documents and data relevant to the discussion at the

public hearing shall be available at least thirty days before the
hearing.

These standards shall be reviewed and updated, as necessary
and appropriate, by the Reservation Business Committee at least
once every three years. Prior to such action, any proposed changes
or revisions to these standards shall be preceded by a public
notice in a local newspaper and a minimum forty-five consecutive
day comment pericd. In addition, the Reservation Business
Committee shall conduct a public hearing to obtain comments on
these standards and there shall be public notice in a2 local
newspaper to anncunce the date, time and locaticn of such pubklic
hearing. The public notice shall be published at least forty-five
consecutive days prior to the public hearing. Any reports,
documents and data relevant to the discussion at the public hearing
shall be available at least thirty days before the hearing.



Section 105

Antidegradation Policy and Implewmentation

The Reservation Business Committee hereby declares the

following anti-degradaticn policy for all waters on or adjacent to
the Fond du Lac Reservation:

a. Policy

1.

Existing instream water uses, as defined pursuant
to 40 C.F.R. Part 131, and the level of water
gquality necessary to protect existing uses shall be
maintained and protected. No further water quality
degradation which would interfere with or become

injuricus t¢ existing or designated uses shall be
permitted.

Waters in which the existing quality surpasses, on
a pellutant by pollutant basis, the standards
prescribed under this QOrdinance, and unequivocally
attains those 1levels necessary to support and
maintain existing water uses, aguatic and wetland
habitats, and wildlife and recreation in and on the
water, are considered high quality for the purposes

of this antidegradation policy and implementation
procedures.

Degradation of water quality shall not be permitted
where it will Dbe injurious to existing or
designated uses. The Reservation Business
Committee or appropriate permitting authority shall
impose the most stringent regulatory ccontrols for
all new and existing point @ sources, and shall
impose cost effective and  reasonable  Dbest

management practices for non-point sources and
watland alterations.

For waters identified as high quality under 105.a.2
of this Ordinance, the Fond du Lac Reservation
Business Committee, after appropriate public notice
and intergovernmental coordinaticn reguirements and
after due consideration of such  tTechnical,
gconomic, social and other criteria in the area in
which the water is located, may choose tc allow
lower water quality, where lower water quality 1is
determined to be necessary to support i1lmportant
soclial and economic development.

Waters proposed in this Ordinance as Outstanding

Reservation Resocurce Waters (QORRW) shall be
designated as such upon approval of this Ordinance
and maintained and protected. Waters may be

designated an ORRW because of exceptional cultural,
aesthetic, recreaticnal or ecological significance.
Upon appreval of this Ordinance, other waters may
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be designated CRRW as defermined by the Reservation
Business Committee after at least one public
hearing. Water quality in OREWs shall be maintained
and protected without degradation.

6. In situations giving rise to potential water
quality impairment due to a thermal discharge, the
Reservation Business Committee shall implement the
anti-degradation policy through regulations
conslstent with Section 316 of the Clean Water Act,
as amended, 33 U.3.C. § 132¢0.

Implementation

1. lLowering of Water Quality

A significant Lowering of Water Quality is defined as: 1)
the ©projected or observed diminished chemical oz
biological integrity of Reservation surface waters as
established by the Fond du Lac Environmental Program
through the collection and analysis of baseline
biclogical data, and the determination of reference
conditions for such surface waters; or, 2} a new or
increased loading of a pollutant from any regulated
existing or new facility, either point source or nonpoint
source, for which there is a control document or
reviewable action, as a result of any activity including,
but not limited to:
“

A, Construction ,of a new regulated facility or
modification of an existing regulated facility
such that a new cor modified control document
is required;

B. Modification of an existing regulated facility
operating under a current control document
such that the production capacity of the
facility 1s increased;

C. Addition of a new scurce co¢f untreated or
pretreated affluent containing or expected to
contain any poliutant to an existing
wastewater treatment works, whether public or
private;

D. A reguest for an increased 1limit in an
applicable ceontrel document; and

E. Other deliberate activities that, based on the
information available, could be reasconably
expected to result in an increased loading of
any pollutant to any waters of the Fond du Lac
Reservatiocon.



Feview of Antidegradation Demonstrations

For all waters, the Reservaticn Business Committee
shall ensure that the level of water quality
necessary to protect existing uses is maintained.
In order to achieve this reguirement, and
consistent with 40 C.F.R. Part 132, water gquality
standards use designations must include all
exigting uses. Controls shall be established as
necessary on point and nonpoint sources of
collutants to ensure that the criteria applicable
to the designated use are achieved in the water and
that any designated use of a downstream water is
protected. Where water guality does not support
the designated uses of a waterbody or ambient
pollutant concentrations exceed water quality
criteria applicable to the waterbody, the
Reservation Business Committee shall not allow a
lowering of water guality for the pollutant or
pollutants preventing the attainment of such uses
or exceeding such criteria.

Qutstanding Reservation Resource Waters {ORRW)

Tor water designated as ORRW, the Reservation
Business Committee or appropriate permitting
authority shall ensure, through the application of
appropriate controls on point ‘and nen-point
pollutant sources, that water quality is maintained
and protected. A short-term, temporary exemption
may be permitted. Any regulated activity that has
the potential to cause or contribute to any
lowering of water quality in a water designated by
the Reservation Business Committee as an ORRW is
inconsistent with the intent of this Ordinance.

Bigh Cuality Waters

For high gquality waters, the Reservation Business
Committee shall ensure, or request the appropriate
permitting authority to ensure, that no action
resulting in a lowering of water quality occurs
unless an antidegradation demonstration has been
completed and the information thus provided 1is
determined by the Reservation Business Committee to
adequately support the lowering of water quality.

The Reservation Business Committee or appropriate
permitting authority shall establish conditions in
the control document applicable to the regulated
activity that prohibit the regulated activity from
undertaking any deliberate acticn, such that there
would be an increase in the rate of mass loading of
any BCC or other pollutant, unless an



antidegradation demonstration is provided to the
Reservation Business Committee and approved.
Imposition o©f limits due to improved monitoring
data or new water guality criteria or wvalues, or
changes in locadings of any BCC within the existing
capacity and processes, and that are covered by the
existing applicable ceontrecl decument, are not
subject to an antidegradation review.

For BCCs known or believed to be present in a
discharge, from a point or nonpoint scurce, =a
moniteoring requirement shall be included in the
control documsent. The control document shall also
include a provision requiring the source to notify
the Reservation Business Committee and appropriate
permitting authority of any increased loadings.
Upon  notificaticn, the  Reservation  Business
Committee or appropriate permitting authority shall
require acticens as necessary to reduce or eliminate
the increased loading.

Antidegradaticon Demonstration

2ny entity seeking to lower water gquality in a high
quality water or create a new or increased discharge of
bicaccumulative substances o¢f immediate concern must
first submit an antidegradation demonstration for
consideration and approval or disapproval by the
Reservation Business~ Committee. The antidegradation
demonstration shall include, but may not be limited, to
the following:

1. Pollution Prevention Alternative Analysis.
Identify any cost-effective pollution prevention
alternatives and techniques that are avaiiable to
eliminate or significantly reduce the extent to
which the increased lcading results in a lowering
of water quality;

2. Blternative or Enhanced  Treatment Analysis.
Identify alternative or enhanced treatment
techniques that are available that would eliminate
the lowering of water guality and their costs
relative to the cost of treatment necessary to
achieve the applicable effluent limitations; and

3. Social and Economic Analysis. Identify the social
and economic development benefits to the area in
which the waters are located that will bhe foregone
1f the lowering of water quality is not allowed.



Bntidegradation Decision

Once the Reservation Business Committee determines the
information provided in an antidegradation demconstration
is administratively complete, the Reservation Business
Committee shall use that information to determine whether
or nct the lowering of water gquality is necessary and, 1f
necessary, whether or not the lowering of water guality
will support important social and economic development
goals. If the proposed lowering of water quality is
either not necessary, or will not support important
sccial and economic development goals, the Reservation
Business Committee shall deny the request to lower water
quality. If the lcowering of water quality is necessary,
and will support important social and economic
development goals, the Reservation Business Commithtee may

approve all or part of the proposed lowering to occur as
nacessary.

Prior to issuing a decision, the Reservaticn Business
Committee shall publish a neotice in a local newspaper and
provide a minimum forty-five consecutive day comment
period. During this comment period, any Band member or
other interested persons may regquest a public hearing of

such changes or revisions by the Reservation Business
Committee. Upon approval of a public hearing reguest,
the Reservaticn Business Committee shall by public notice
in & local newspaper anncunce the date, time and location
of such public hearing and said public notice shall be
published at least forty-five consecutive days prior to
the public hearing. The Reservation Business Committee
shall send a notice o¢f the public hearing to all
identified interested and affected persong and parties at
least forty-five consecutive days prior to the public
hearing. BAny reports, documents and data relevant to the
discussion at the public hearing shall be available at
least thirty days before the hearing. In nc event may
the decision reached by the Reservation Business
Committee allow the water guality to be lowered below the
minimum level required to fully support existing and
designated uses. Final decisions on requests to lower
water quality shall be issued by the Reservation Business
Committee within 90 days of the public comment period.



CHAPTER 2

DEFINITIONS

Section 201 General Definitions

The following definitions shall apply to the terms of this

Ordinance:

a.

Acute toxiecity shall mean concurrent and delayed adverse
effect (s) that results from an acute exposure and occurs
within any short cbservation period which begins when the
exposure begins, may extend beyond the exposure period,
and usually does not constitute a substantial portion of
the life span of the organism. ‘

Besthetics shall mean a gStream, reach, lake or
impoundment with an exceptional Dbeauty or found
representing the traditional value system of the Fond du
Lac Band of Chippewa as determined by the Fond du Lac
Reservation Business Ccmmittee.

Bntidegradation shall mean the policy set forth in the
water quality regulations under the Clean Water Act, as
established by the United States Envircamental Protection
Agency, whereby existing and future uses and the level of
water guality necessary to maintain those uses is
maintained and protected. (See 40 C.F.R. § 131.12).

Adquatic biota shall mean animal and plant life in the
water.

Bioaccumulation Factor (BAF} shall mean the ratio (in
L/kg) of & substance's concentration in tissue of an
Aquatic organism to its concentration in the ambient
water, in situations where both the crganism and its food

are exposad and the ratio does not change substantially
over time.

Biocaccumulative Chemical of Concexn (BCC) shall mean any
chemical that has the potential to cause adverse effects
which, upon entering surface waters, by itself or as its
toxic transformation product, accumulates in aquatic
organisms by a human health bicaccumulation factor
greater than 1000, after considering metabolism and other
ohysicochemical properties that might enhance or inhibit
biocaccumulaticn, in accordance with the methodology in
appendix B of 40 C.F¥F.R. Part 132. Chemicals with half-
lives of less than eight weeks 1in the water column,



sediment, and biota are not BCCs. The minimum BAF
information needed to define an organic chemical as a BCC
is either a field-measured BAF or a BAF derived using the
BSAF methodology. The minimum BAF information needed to
define an inorganic chemical, including an corganometal,
as a BCC is either a field-measured BAF or a laboratory-
measured BCF. BCCs include, but ars not limited to, the
pollutants identified as BCCs in Secticn A of Table 6 of
40 C.F.R. Part 132.

Biocaccumulative Substances of Immediate Concern (BSIC)
shall mean the list of substances identified in the
September, 1991 Bi-Naticnal Program to restore and
protect the Lake Superior Basin. They include: 2, 3, 7,
8-TCDD; octachlorostyrene; hexachlerobenzene; chlordane;
dieldrin, DDT, DDE, and other metabeclites; toxaphene;
PCRs; and mercury. Other chemicals may ke added to the
list following assessments of environmental effects and
impacts after public review and comment.

Bicconcentration factor (BCF) shall mean the ratio in
L/kg of a substance's concentraticn in tissue of an
aquatic organism to its concentration in the ambient
water, in situations where the organism is exposed

through the water only and the ratio does not change
substantially over time.

Biological integrity shall mean a balanced, integrated,
adaptive community of organisms having a species
composition, diversity, and functional organization
comparable to that of the natural habitat of the region.

Biota~Sediment Accumulation Factor (BSAF) shall mean the
ratio (in kg of organic carbon/kg of 1lipid) of a
substance's lipid-normalized concentration in tissue of
an aquatic organism to i1ts organic carbon-normalized
concentration in surface sediment, 1in situations where
the ratic does not change substantially over time, both
the crganism and its food are exposed, and the surface
sediment 1is representative o©f the average surface
sediment in the vicinity of the organism.

Carcinogen shall mean a substance which causes an
increased incidence of benign or malignant neoplasms, or

substantially decreases the time to develop neoplasms, in
animals or humans.

Chronice standard (CSY shall mean the highest water
concentration of a toxicant to which organisms can be
exposed indefinitely without causing chronic toxricity.

Chronic toxicity shall mean the concurrent and delayed

adverse effect(s) that occurs only as a result of a
chronic exposure.
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Cold water fisherieg shall mean a stream, reach, lake or
impoundment where water temperature, habitat and other
characteristics are suitable for support and propagation
of cold water fish and other aguatic life, or serving as
a spawning or nursery area for cold water fish species.

Examples o©f cold water fish include brook trout and
rainbow trout.

Control Document shall mean any authorization issued by
the Reservaticn Business Committee or appropriate
permitting authority to any source of pollutants to
waters under 1ts jurisdiction that specifies conditions
under which the source 1s allowed to cperate.

Designated uses shall mean those uses set forth in the
water quality standards herein.

Dissolved oxygen shall mean the amcunt of oxygen
dissolved in water expressed as a concentration 3in
milligrams per liter.

Effivent shall mean discharges into surface waters from
other than natural sources,

- Bxisting Discharger shall mean any building, structure,

facility or installation from which there is or may be a

"discharge of pollutants,” as defined in 40 C.F.R. §

122.2, to the Lake Superior Basin, that is not a new
discharger.

Expanded Discharge shall mean a discharge of a pollutant
t0 a Reservation surface water in the Lake Superior Basin
that changes in volume, quality, location, or any cther
manner after either: the sffective date the water was
designated as an Outstanding Reservation Water; or the
effective date of this Ordinance 1f the water was
designated as a High Quality Water. In determining
whether an increased loading would result from the change
in the discharge, the Reservation Business Committee
shall compare the loading that would result from the
change with the loading that exists as of the effective
date specified above, whichever applies.

Final acute valune (FAVY) 1s {(a) a calculated estimate of
the concentration of a test material such that 95 percent
of the genera (with which acceptable acute toxicity tests
have been conducted on the material) have higher Genus
Mean Acute Values (GMAVs), or (b} the Species Mean Acute
Value (SMAV) of an important and/cr critical species, if
the SMAV is lower than the calculated estimate,

Fisherv shall mean a balanced, diverse community of
fishes controlled by the water guality, gquantity and
habitat of a waterbody.
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Genus mean acute value {(GMAV) shall mean the geometric
mean of the SMAVs for the genus.

GLI Pollutant shall mean a toxic pollutant listed as a
pollutant of initial focus in the Great Lakes Initiative

(GLI) Guidance, 40 C.F.R. Part 132, Table 6, as amended
through March 12, 1987.

GLI Guidance shall mean the Water Quality Guidance for

the Great Lakes System, 40 C.F.R. Part 132, as amended
through March 12, 1387,

 High Quality Waters shall mean surface waters of the

Reservation in which, on a parameter by parameter basis,
the guality of the waters exceeds levels necesgsary tCo
support propagation of fish, shellfish, and wildlife and
recreation in and on the watex.

Fuman cancer value (HCV) is the maximum ambient water
concentration of a substance at which a lifetime of
exposure from either: drinking the water, consuming fish
from the water, and water-related activities; ozx
consuming fish from the water, and water-related
recreation activities, will represent a plausible upper-
bound risk of contracting cancer of one in 100,000 using
the exposure assumptions specified in the Methodologies
for the Develcpment of Human Health Criteria and Values
specified in appendix C of 40 C.F.R Part 132.

Human noncancer value (BNV) is the maximum ambient water
concentration of a substance at which adverse noncancer
effects are not likely to cccur in the human pepulation
from lifetime exposure via either: drinking the water,
consuming fish from the water, and water-related
activities; or consuming the fish from the watexr, and
water-related activities, using the Methodologies for the
Develcpment of Human Health Criteria and Values in
appendix C of 40 C.¥.R Part 13Z2.

Indigenous shall mean produced, growing or 1iving
naturally in a particular regicn cor environment.

Maximuam standard {MS) shall mean the highest
concentration of a toxicant in water to which aguatic
organisms can be exposed for a brief time with zero to
slight mortality. The MS equals the FAV divided by two.

Milligrams per liter (mg/l} shall mean the concentration
at which one milligram 1s contained in a volume of one
liter; one milligram per liter is eguivalent toc one pa“t
per million {ppm) at unity density.

Mixing zone shall mean a limited area or volume of water
where initial dilution of a discharge takes place and
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where numeric water gquality criteria can be exceeded but
acutely toxic conditions are prevented.

Narrative standard shall mean a standard or criterion
expressed in words rather than numerically.

Natural background shall mean characteristics that are
not man induced that relate to water guality; the levels
of pollutants present in ambient water that are from
natural, as opposed to human-induced, sources.

New Discharge shall mean a discharge that was not in
existence on the effective date of this Ordinance.

Nevhelometric turbidity units (NTU) shall mean a measure
of turbidity in water.

Non-point source shall mean a source of pollution that is
not a discernible, confined and discrete conveyancs; a
diffuse source which flows across naturzl or manmade
surfaces, such as run-off from agricultural,

construction, mining or silvicultural activities or from
urban areas.

Nutrient shall mean a chemical element or inorganic

compound taken in by green plants and used in organic
synthesis.

Outstanding reservation resource waters (ORRW) shall mean
those waters of the highest quality that are designated
by the Reservation -Business Committee for their
unigueness or ecological sensitivity. Waters may be
designated as ORRW because of their exceptional cultural,
aesthetic, recreational or ecological significance.

pH shall mean the negative logarithm of the effective
hydrogen ion concentration in gram equivalents per liter;
a measure of the acidity or alkalinity of a solution,
increasing with increasing alkalinity and decreasing with
increasing acidity.

Point source shall mean any discernible, confined and
discrete conveyance from which pollutants are or may be
discharged into a water body.

Pollutant shall mean dredged spoil, solid waste,
incinerator residue, filter backwash, sewage, garbage,
sewage sludge, munitions, chemical wastes, biological
materials, heat, wrecked or discarded equipment, rock,
sand, «cellar dirt and industrial, municipal and
agricultural waste discharged into water.

Primarv contact recreational shall mean the recreaticnal
use of a stream, reach, lake or impoundment invelving
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prolonged contact and the risk of ingesting water in
quantities sufficient to pose a health hazard. Examples
are swimming and water skiing.

Public water supwly shall mean a stream, reach, lake or
impoundment specifically designated by the Fond du Lac
Reservation Business Committee as sultable to previde an
adequate supply of drinking water for the continuation of

the health and well-being of the residents of the Fond du
Lac Reservation.

Reservation Business Committee shall mean the governing
body of the Fond du Lac Band of Lake Supericr Chippewa.

Secondary Contact Recreational shall mean the
recreaticnal use of a stream, reach, lake or impoundment
in which contact with the water may, but need not, occur
and in which the probability of ingesting water 1s
minimal. Examples are fishing and boating.

Species mean acute value (SMBV) is the geometric mean of
the results of all acceptable flow-through acute toxicity
tests (for which the concentrations of the test material
were measured) with the most sensitive tested life stage
of the species. For a species for which no such result
is available for the meost sensitive tested life stage,
the SMAV is the geometric mean of the results of all

acceptable acute toxicity tests with the most sensitive
tested life stage.

Total Maxzimum Daily Lean (TMDL) shall mean the sum of the
individual wasteload allocations for point sources and
load allocations for nonpoint sources and natural
background. A TMDL sets and allocates the maximum amount
of a pollutant that may be introduced into a water body

and still assure attainment and maintenance of watexr
cquality standards.

Toxic shall mean harmful to living crganisms.

Toxicity shall mean the state or degree of being toxic or
poisonous, lethal or sub-lethal adverse effects on

representative sensitive organisms, due to exposure To
toxic matexrials.

Toxic unit means a measure of acute or chronic texicity
in an effluent. One acute toxic unit (Tua) 1is the
reciprocal of the effluent concentration that causes 30
percent effect of mortality to organisms for acute
exposures {100/LC50); one chronic toxic unit (Tuc) is the
reciprocal of the effluent concentration that causes no
observable effect concentration on test organisms for
chronic exposures (100/NOEC).

14
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Turbidity shall mean a measurse of the amount ¢f suspended
material, particles or sediment which has the potential
for adverse impacts on aquatic bicta.

Warm watey fisheries shall mean a stream, reach, lake or
impoundment where water temperature, habitat and other
characteristics are suitable for support and propagation
of warm water fish and other aguatic life, or serving as
a spawning or nursery area for warm water fish species.

Examples cf warm water fish species include large mouth
bass and bluegills.

Waste Loading Allocation {WRLA)} shall mean the portion of
a receiving water's lcading capacity that is allocated to
one of its existing or future polint scurces of poliution.
A WLA is the allocation for an individual point socurce
that ensures that the level of water guality to be
achieved by the pcoint source is derived from and complies
with all applicable water quality standards.

Hater guality wmonitorimg shall mean an integrated
assessment of water gquality that incorpcrates physical,
chemical and biological components.

Whole-effulent toxicity (WET) shall mean the total toxic

effect of an effulent measured directly with a toxicity
Test. '

HWild rice areas shall mean a stream, reach, lake or
impoundment, or portidn thereof, presently, historically

or that has the potential to sustain the growth of wild
rice.

WOBEL shall refer to water guality-based effluent limits.
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CHAPTER 23

GENERAL STANDARDS AND DESIGNATED USES

Section 301 General Standards

To every extent practical and possible, as determined by the
Reservation Business Committee, the following general water quality
criteria shall apply to all waters of the Fond du Lac Reservation;
provided, Thowever, that where more stringent standards for

designated water bodies are set, the stricter standards supersede
the general standards:

a. Reservation waters shall be free from suspended and
submerged solids or other substances that enter the
waters as a result of human activity and that will settle
in the bed of a body of water or be deposited upon the
shore of that body of water to form putrescent or
otherwise objectionable deposits, or that will adversely
affect aquatic life.

b. Reservation waters shall be free from floating debris,
0il, scum and other floating materials entering the
waters as a result of human activity in amounts
sufficient to be unsightly or cause degradation.

C. Reservation waters shall be free from material entering
the waters as a result of human activity producing color,

odor, taste or other conditions 1n such a degree as to
create a nuisance.

d. Reservation waters shall be free from nutrients (nitrogen
and phosphorus) entering the waters as a result of human
activity in concentrations that create nuisance growths
of aquatic weeds and algae.

e. Reservation waters shall be free from substances entering
the waters as a result of human activity in
concentrations that are toxic.

For toxic substances lacking a published numeric criteria
in these water quality standards, criteria will be
derived a&s necessary using the procedures contained in
the Final Water Quality Guidance for the Great Lakes
System, 40 C.F.R. Part 132. Where there are insufficient
data to derive a criterion, the procedures in the Final
Water Quality Guidance for the Great Lakes System, 40
C.F.R. Part 132, shall be used to derive a secondary
value to protect agquatic life and human health. The
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following methodologies, including future amendments, for
developing criteria {(Tier I and Tier II} to protect
aguatic 1life, human health, and wildlife, and the
bicaccumulation factors for calculating human health and
wildlife standards, are adopted and incorporated by
reference into this chapter:

1. Creat Lakes Water OQuality Initiative Methodology
for Development of Aquatic Life Criteria and
vValues, 40 C.F.R. Part 132, Appendix A, as amended
through March 12, 1897, .except that the daily human
consumption of fish by Fond du Lac band members 1is
assumed to be 0.060 kg/day.

2. Great Lakes Water Quality Initiative Methodology
for Deriving Biloaccumulaticon Factors, 40 C.F.R.
Part 132, Appendix B, as amended through March 1Z,
1997, except that for human health standards and
criteria, the baseline BAF is multiplied by the
following lipid fractions which apply to fish in
both trophic levels 3 and 4: 0.06 for Class A, B,
and Cl waters, and 0.015 for Class CZ.

3. Great Lakes Water Quality Initiative Methodclogy

' for Development of Human Health Criteria and
Values, 40 C.F.R. Part 132, Appendix C, as amended
through March 12, 1897.

4. Creat Lakes Water Quality Initiative Methodology
for Development~ of Wildlife Criteria, 40 C.F.R.
Part 132, Appendix D, as amended through March 12,

1897.

5. U.S. EPA "Technical Support Document for Water:
Quality Based Toxics Contrel:™

0. 7.5, EPAR Region V "Permitting Strategy;" and

7. U.S. EPAR "Quality Criteria for Water, 1986." For

substances where numeric criteria have not been
adopted for the public water supply use, Lhese
narrative water quality criteria shall be
implemented  considering any  drinking water
standards or health advisories issued by the U.3.
Environmental Protection Agency under the 3afe
Drinking Water Act.

The pH of a stream, lake or reservolr shall not be
permitted to fluctuate in excess of 1.0 unit over a

period of twenty-four (24) hours for other than natural
causes.

If a stream or lake is capable of supporting aguatic
life, the dissolved oxygen standard will be a daily
minimum of 5 mg/l for other than natural causes. For
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waters designated as cold water fisheries, the dissclved
oxygen criterion will be a daily minimum of 8 mg/l Cc
protect sarly life stages of cold water fish {enabling a
required intergravel dissolved oxygen concentration of 5

mg/1l). This criterion applies only when and where these
early life stages occur.

Settleable and suspended solids (turbidity} should not
reduce the depth of the compensation point for
photosynthetic activity by more than 10 percent from the
seasonally established norm for aquatic life

Concentrations of radiocactlive materials shall not exceed
concentration caused by naturally occurring materials.

Existing mineral quality shall not be altered by
municipal, industrial and in-stream activities cor other

waste discharges so as to interfere with the designated
uses for a water bedy.

The introducticn of heat by other than natural causes
shall not increase the temperature of Reservation waters
by more than three degrees Fahrenheit from ambient
temperatures for Reservation lakes, and five degrees
Fahrenheit from ambient temperatures for Reservation
streams above that which existed before the addition of

heat, based upon the monthly average of daily maximum
temperature. '

The normal daily and seasonal variaticns that were
present before the addition of heat from other than

natural sources, and which are ocutside the mixing zone,
shall be maintained.

No material increase in temperature shall be allowed from
man—-introduced heat for receiving waters classified as C1

coldwater, applied as a matter of practice at the edge of
the mixing zone.

All naturally occurring biclogical communities and the
habitat needed to support them, as determined Dy
sampling, data analysis and establishment of reference
conditions shall be maintained and protected in all
waterways and wetlands of the Reservation.

Any lake or stream which supports wild rice growth shall
not exceed instantaneous maximum sulfate levels of 10
milligrams per liter.
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Section 302 Standards of Dezignated Use

The feollowing standards of designated use shall apply to the
waters of the Fond du Lac Reservation:

a.

d.

Public water supply: A stream, reach, lake or
impoundment specifically designated by the Reservation
Business Committee as suitable to provide an adequate
supply of drinking water for the continuation o¢f the

health and well-being of the residents of the Fond du Lac
Reservation.

Wildlife: All surface waters capable of providing a
water supply, vegetative habitat and prey for the support

and propagation of wildlife located within the Fond du
Lac Reservation.

Aguatic life:

1. Cold Water Fisheries: A stream, reach, lake or
impoundment where water temperature, habitat and
other characteristics are suitable for support and
propagaticn of cold water fish and other aguatic
life, or serving as a spawning or nursery area for
cold water fish species. Examples cof cold water
fish include brock trout and rainbow trout.

2. Warm water fisheries: A stream, reach, lzke or
impoundment where water temperature, habitat and
other cheracteristics are suitable for support and
propagation of warm water fish and other aquatic
life, or serving as a spawning cr nursery area for

warm water fish species. Examples of warm water
fish species include large mouth bass and
bluegilis.

I Subsistence fishing (netting): That portion of the
Fond du Lac Reservaticn necessary to provide a
sufficient diet of fish in order to sustain a
healthy, current, on-Reservation population,
inciuding any stream, reach, lake or impoundment
where spearing, netting cr bow fishing 1s allowed
as provided under applicable Band conservation

laws.
Eecreatiocon:
1. Primary contact recreational: The recreaticnal use

of a stream, reach, lake or impcundment invelving
prolonged contact and the risk of ingesting water
in quantities sufficient to pose a health hazard.
Examples are swimming and water skiing.
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Secondary contact recreational: The recreational
use of a stream, reach, lake or impoundment in
which contact with the water may, but need not,
occur and in which the probability of ingesting

water 1is minimal. Examples are fishing and
bocating.

Cultural:

1. ¥ild rice areas: A stream, reach, lake or
impoundment, or portion thereot, presently,
historically or with the potential to ke vegetated
with wild rice.

2. Aesthetic waters: A stream, reach, 1lake or
impoundment which has been determined by the
Regervation Business Committee to RPOSSEess

exceptional beauty or Dbe significant to the
preservation or exercise of the traditicnal value
system of the Fond du Lac Band of Lake Superior
Chippewa, which may include but is not limited to
primary (direct) contact with water or the
preservation of wetlands for the maintenance of
traditional medicinal plants.

Bgricultural: The water quality is adequate for uses in
irrigation and livestock watering.

Navigation: The water quality is adequate for navigation
in and on the water.

Commercial: The water quality is adequate for use(s) as
commercial water supply for business processes.
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CHAPTER 4

DESIGNATED USES APPLICABLE TO RESERVATION WATERS

TOWNSEIP RANGE SECTICON DESIGNATED
UsE
LAKES
Bang 48N 19W 1, 2 B, Cz, DI,
Dz, E1, F,
G, H
Big Lake 49N 18W 20, 21, B, C2, C3,
- 28, 33 pl, D2, F,
G, H
Cedar 48N 18W 10, 15 B, C2, L1,
El, ¥, G, H
Dead Fish* 49N 19W 1, 12 B, C2, Di,
Bl, ¥, G, H
East Twin 50N 18W 23, 24, B, C2, D1,
25, 26 EL, F, G, H
First Lake 49N 17w 21 B, F, G,
cz, D1, H
Hardwood 49N 18W 5, & B, C2, Di,
El, F, G, H
Jaskary* 48N 19%W 1, 2, B, C2, D1,
49N 19W 36 El, F, G, H
Lac 49N 19w 12, 13 B, Cz, D1,
F2, ¥, G, H
Lost 50N 18W 29, 30 B, C2, C3,
D1, D2, E,
G, H
Martin (Jo 50N 18W 12 B, Ci, Cz,
Martin) C3, D1, Dz,
E2, F, G, H
Miller (Mud)* 49N 19W 13, 14, B, C2, D1,
23 rl, F, G, H
Pat Martin 49N 17w 6 B, C2Z, C3,
D1, Ei, F,
=, H




TOWNSHEIP RANGE SECTION DESIGHATED
UsE
48N 19W 1 D1, E1, EZ2,
49N 18W 29, 30, F, G, H
31
49N 19W 36
Rice Portage* 49N 1SW 25, Z6 B, C2, D1,
El, EZ, F,
G, H
Side 50N 18W 32 B, D1, EI1,
F, G, H, C2Z
Simian SON 17W 29 B, C2, C3,
01, =i, F,
G, H
Sofie 49N 18W 29, 32 B, C2, C3,
D1, ¥, G, H
Spring 48N 19W 1 B, CZ, D1,
El, F, G, H
Spruce 4 9N 15W 27 B, C2, DI,
Ei, F, G, H
Third Lake 49N 17%W 21 B, C2, C3,
pi, b2, F,
G, H
West Twin 50N 18W 23, 26 B, C2, C3,
Di, D2, EI1,
F, G, H
Wild Rice~* 48N 18W 3 B, C2, DL,
El, F, &, B
Second Lake 459N 17W 21 B, E1, C2Z,
D1, , G
STREAMS
Annamhasung 48N 19W 2 B, C2, D1,
49N 19W 26, 27, F, H, G
34, 35
Martin Branch 50N 18W 3, 4, 5, |B, C1, C3,
7, 8 pDl, E2, F,
50N 19W 12 G, H
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Otter Creek

TOWNMSEIP

48N

49N

49N

RANGE

17w
17W

18W

SECTION

19, 20,
28, 29,
30, 32,
33, 34
25, 26

DESIGHATED
USE

Simian Creek

49N
49N

50N

200

17w
18W

Spring Creek

50N

18w

B, C2, Di,

c2, D1,

~

Fond du Lac
Creek

49N

17W

ci, Di,
G, H

- ™

Stoney Brook

48N
49N

49N

50N

50N

51N

19W
18W

19w

18W

15w

18w

17, 18,
19, 30

1,2,3,11
12,14,15
02,23,24
25,26,27
35

3, 4, 9,
16, 21
28, 31,
32, 33
14, 23,
24, 25
34, 36
34, 35

B, Ci, C2,
c3, bl, F,
G, H
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TOWNSHIP RANGE SECTION DESIGNATED
UssE
I S
S5t. Louis Riwver 49N 17w 3,4, 10 B, C2Z, C3,
50N 17W 7, 15, D1, Dz, EZ,
16, 17, F, G, H
18, 22,
26, 27,
33, 34
50N 18W 1, 2, 12
51N 18W 27, 28,
29, 30,
34, 35,
36
51N 19W 25, 26,
27

*  Potential Outstanding Reservation Resource Water

Waters not listed above will have the fellowing designated uses:
B, C2Z*, D1, E*, G*, H* (*if cpen water present).
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CHAPTER &

SAMPLING AND ANALYSIS

Section 501 Sample Collection, Preservation and Analysis

Sample collection, preservation and analysis used to determine
water quality and to maintain the standards set forth in tThe Water
Quality Standards shall be performed in accordance with procedures

prescribed by the latest editions of any of the following
authorities

a. T.ake and Reservoir BRicassessment and Biocriteria,
Technical Guidance Document, U.s5. Environmental
Protection Agency, May, 1995;

b. Biological Criteria, Technical Guidance for Streams and
Small Rivers, Revised Edition, U.S., Environmental
Protection Agencv, May 1996, EPA 822-B-56-001;

c. Rapid Bioassessment Protocols for Use in Streams and
River, Benthic Macroinvertebrates and Fish., J.5.
Tnvironmental Protection Agency, Mav, 1989, EDPA/440-4-
89/001; and .

d. EPA Guidelines Establishing Test Procedures for the

Analvsis of Polliutants, Clean Water Act, 40 C.F.R., 136.
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CHAPTER 6

WATER QUALITY STANDARDS AMD CRITERIA

Section 501 Applicability

if the maximum permissible levels of a substance as set forth
in Appendix 1, Water Quality Standards BApplicable to A, B, Cl, DI
and D2 Designated Waters are exceeded in any waters of the Fond du
Lac Reservation, it shall be considered indicative of a polluted
condition which is actually or potentially harmful, detrimental or
injurious with respect to the designated uses and shall therefore
ke considered a violation of this Ordinance.

The ambient water quality standards 1in Appéndix 1 are
standards for the protection of aquatic life, human health, and

wildlife from the GLI pcllutants. The standards for a GLI
pollutant include the CS, MS, and FAV. Some pollutants do not have
an MS or an FAV because of insufficient data. For these

pollutants, Tier II numeric criteria will be calculated according
to GLI methodology. The daily human consumption of fish caught by
Fond du lac Band mambers is assumed to be 0.060 kg/day. In
addition to these standards, the standards contained in 40 C.F.R.

Part 141, subparts B & G and Part 143 shall be applicable to the
surface waters of the Reservation.

Some of the GLI pollutants listed in this Chapter have both
aquatic life and human health standards and four of the GLI
poliutants have wildlife standards, as provided in tables 1 to 4 of
the GLI Guidance. The most stringent chronic aquatic life, human
health, or wildlife standard listed is the applicable standard
except when a less stringent chronic or maximum standard applies
when setting an effluent limitation. For any aguatic life, human
health, or wildlife chronic standard, a blank space in the
following tables means no GLI standard is avallable and the most
stringent listed chronic standard is applicable. For the aguatic

life MS and FAV, blank spaces mean the GLI guidance lists no MS or
FAV.

Standards for metal are expressed as total metal but must be
implemented as dissolved metal standards, using appropriate
conversion factors. Standards for GLI pollutants followed by (TH)
or (pH) vary with total hardness or pH. The formulas for these
standards are found in Appendix 2.

Bacteriological standards can be found in Appendix 3.
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CHAPTIER 7

SITE-SPECIFIC WATER QUALITY STANDARDS OR CRITERIA

Section 701 Applicability

This Section applies when a discharger requests a site-
specific criterion or a site-specific modification te a standard,
or the Reservation Business Committee determines that a site-
specific criterion or modification 1is necessary to protect
endangered or threatened species under Section 705, or highly

exposed subpopulations under Section 707. Site-specific criteria
or modifications to standards must be protective of designated use
and aguatic life, wildlife and human health. Site-specific

criteria or modifications must be preceded by a site-specific study
of the effects of local environmental conditions on aguatic life,
human health, or wildlife toxicity, and how these effects relate to
the calculation of standards or biloaccumulation criteria. Aguatic
1ife impact analysis must be conducted according to the EPA methods
in Chapter 3 of the U.S. EPA Water Quality Standards Handbook,
Second Edition (EPA-823-B-94-005a, August 199%4), which is adopted
and incorporated by reference. The Reservation Business Committee
shall approve the site-specific study and, upon approval, the
Reservation Business Committee shall use the study data to develop
each site-gpecific criferion or standard, which then shall be
submitted to EPA for approval. v

Section 702 Endancered and Threatensd Species

The Reservation Business Committee shall apply the provisions

in items A te C when modifying a standard or developing a site-
specific criterion:

a. Any site-specific modifications that result in less
stringent standards or site-specific criteria must not
jeopardize the continued existence of endangered oF
threatened species listed or propesed under Chapter 6134
or Section 4 of the Endangered Species Act (ESA), 16
U.5.C. § 1533, or result in the destruction or adverse
modification of such species' critical habitat.

L. More stringent modifications or site-specific criteria
must be developed to protect endangered or threatened
species listed or propesed under Chapter 6134 or Section
4 of the ESA where the water quality fdeopardizes the
continued existence of such species or results in the
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destruction or adverse modificaticn of such species’
critical habitat.

More stringent modifications or site-specific criteria
must alsoc be developed to protect candidate (C1l) species
being considered by the U.F. Fish and Wildlife Service
for listing under Section 4 of the ESA, where such
modifications are necessary to protect such species.

Secticn 703 Aguatic Life

The Reservation Business Committee shall modify an aquatic
life standard to a more stringent or less stringent site-specific

standard,

or determine a site-specific criterion, based upon the

results of a site-specific study completed according to Section 701
if the study demonstrates that:

a.

The local water quality characteristics, such as pH,
hardness, temperature, and color, alter the biological
availabllity or texicity of a pecllutant;

Local physical and hydrological conditions exist tThat
alter the toxicity of a pollutant; or

The sensitivity of the aquatic organisms that occur at
that =site diiffers from the species actuallv used in
developing the standards or criteria. The taxa that
occur at the site cannot be determined merely by sampling
downstream and/or upstream of the site at one point in
time. The phrase "occur at the site" does not include
taxa that were once present at the site but cannot exist
at the site now due to permanent physical alteration of
the habitat a the site. It does include the species,
genera, families, orders, classes, and phyla that:

1 Are usually present at the site;

2. Are present at The site cnly seasonally due to
migration;

3. Are present intermittently |because they

periodically return to or extend their ranges
into the site; '

4, Were present at the site in the past, are not
currently present at the site due to degraded
conditions, and are expected to return to the
site when conditicns improvse; or

5. Are present in nearby bodies of water, are noct
currently present at the site due to degraded
conditions, and are expected to be present at
the site when conditions improve.

If items A, B or C indicates that the
pollutant 1s more LToxic at the site or

crganisms are more sensitive, or if additional
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protection is necessary to maintain designated
aquatic life uses, the Reservation Business
Committese shall calculate a more stringent
site-specific standard or criterion. If item
2, B or C indicates that the GLI pollutant is
less toxic at the site or crganisms are Jless
sensitive than these used in the calculation
cf the standard or criterion, and neither item
A, B nor C indicate greater toxicity, the
Reservation Business Committee shall calculate
a less stringent site-specific standard or
criterion.

Section 704 Wildlife

The Reservation Business Committee shall medify a wildlife
standard to a more stringent or less stringent site-specific
standard, or determine a site-specific criterion, based upon the
results of a site-specific study ccmpleted according to Section
701, More stringent site-specific water guality standards or
criteria shall be developed when a site-specific bicaccumulation
factor is derived which 1s higher than the systemwide BAF. Less
stringent site-specific water gquality standards or criteria shall
be develcped when a site-specific BAF 1s derived which is lower
than the systemwide BAF. The Reservation Business Committee's
modification evaluation shall evaluate both the mcobility of the
prey organisms and wildlife populations in defining the site for
which the criteria or modified standards are developed. In
additicn, for less stringent site-specific water guality standards
or criteria to be applied in a permit there must be a demonstration

by either the discharger c¢r the Reservation Business Committee
that:

a. Any increased uptake of the toxicant by prey species
utilizing the site will not cause adverse effects in
wildlife populaticns; and

b. Wildlife populaticns utilizing the site or downstream
surface waters of the state will continue to be fully
protected.

Section 708 Site-Specific Modifications to Protect Threatened

or Endangered Species

The Reservation Business Committee shall modify both aquatic
life and wildlife standards or develop criteria on a site-specific
basis to protect threatened or endangered species where the water
quality Jjeopardizes the continued existence of such species or
results in the destruction or adverse modification of such species’
critical habitat. The provisions in items A and B apply to site-
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specific standards or criteria to protect endangered or threatened

species:

a.

Site-specific modifications to aquatic life standards, or
site-specific criteria, shall be calculated by the

Reservation Business Committee when one of the following
methods is applicable:

1. If the species mean acute wvalue for a listed
or propcsed species, or an applicable
surrogate of such species, is lower than the
calculated FAV, the lower species mean acute
value must be used instead of the calculated

FAV in developing the site-specific criterion
or standard.

2. The site-specific criterion or standard must
be calculated using the recalculation
procedure for site-specific modifications when
the sensitivities of organisms used to derive
the GLI pollutant standard or criterion are
different from the sensitivities of the
organisms that occur at the site. The
recalculation procedure is described in
Chapter 3 of the U.S. EPA Water Quality
Standards Handbook, Seccnd f£dition (EPA-823-B-
94-005%a) , August 19294), which 1s adopted and
incorporated by reference.

3. If the methods in items (1) and (2) are both
applicable, the Reservation Business Committee
shall follow both methceds to calculate site-
specific modifications to aguatic life
standards or site-specific criteria, then
compare the results and apply the more
stringent standards or criteria.

For any modifications to wildlife standards or criteria,
the Reservation Business Committee shall evaluate both
the mobility of prey organisms and wildlife populations
in defining the site for which standards cr criteria are
developed and must use the following method to calculate
site-specific standards criteria:

1. Substitute appropriate species-specific
toxicological, epidemiolcgical or exposure
information including changes to the BAF used
in the GLI Guidance methodology:

Z. Use an interspecies uncertainty factor of 1
where epldemiological data are available for
the species 1n guestion. If applicable,
species-specific exposure parameters must be
derived using the GLI Guidance methodology;
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3. 2pply an intraspecies sensitivity factor to
the denominatcr in the effect part of the
wildlife equatien In the GLI Guidance
methodology in  accordance with the other

uncertainty factors described in the method;
and

4. Compare the resulting wildlife criterion or
standard for the speciss in gquestion to the
class-specific avian and mammalian wildlife
values previocusly calculated 40 C.F.R. Part
Part 132, Appendix A, entitled "Great Lakes
Water Quality Initiative Methodologies for
Development of Aguatic Life Criteria and
Values," as amended Through March 12, 1997,
and apply the lowest of the three as the site-
specific standard cor criterion.

Section 706 Bicacocumulation Factors

The Reservation Business Committee shall modify the BAFs on a
site-specific basis te larger values if data from the site-specific
study show that a biocaccumulation vwvalue derived from local
bicaccumulation data is greater than the systemwide value. Site-
specific BAFs must be derived using the GLI Guidance methodology.
The Reservation Business Committee shall modify BAFs on a site-
specific basis tc lower values if:

a. The fraction of the total chemical freely dissolved in
the ambient water is less than that used to derive the
systemwide BAFs;

b. Input parameters of the Gobas model, such as the input
structure of the aquatic food web and the disegquilibrium
constant, are different at the site than those used to
derive the systemwide BAFs;

C. The percent lipid of the aquatic organisms that are
consumed and cccur at the site is lower than that used to
derive the systemwide BAFs; or

d. Site-specific, fileld measured BAFs or biota-sediment
accumulation factors are determined.

Section 707 Human Health

The Reservation Business Coemmittee shall modify human health
standards or determine criteria on a site-specific basis to provide
additional protection necessary for highly exposed subpopulations.
A subpopulation is highly exposed 1if the dosage of the GLI
pollutant is greater for the subpopulation due to increased fish
consumption rates, increased water ingestion rates, or an increased
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BAF.

The Reservation Business Ccommittee shall develop less

stringent site-specific human health standards or criteria if the
study approved under Section 701 demonstrates that:

a.

Local fish consumption rates are lower than the rate used
in deriving human health standards or criteria using the
methodology provided by 40 C.F.R. Part 132, Appendix C,
entitled “Great Lakes Water Quality Initiative
Methodology for Development of Human Health Criteria and
Values,” as amended through March 12, 1%97; or

A site-specific BAF is derived under Section 706 which is
lower than that used in deriving human health standards
cr criteria using the methodology provided by 40 C.F.R.
Part 132, Appendix C, entitled “Creat Lakes Water Quality
Initiative Methodoclogy for Development of Human Health
Criteria and Values,” as amended through March 12, 1997.
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CHAPTER 8

MIXIWNG ZONES AND VARIANCES

Section 801 Applicability

For acute and chronic mixing zones, the conditions in items A
to C shall apply:

3.

At the edge of an acute mixing zone approved under
Section 802, acute aquatic life toxicity must not exceed
the maximum standard or criterion, or 0.3 TUa for WET.
If the discharger dces not have an approved acute mixing
zone demonstration, the Reservation Business Committee
shall apply the FAV, or 1.0 TUa for WET, directliy to the
discharge. If acute mixing zcnes from twoe <r more
proximate sources interact or overlap, the combined
effect must be evaluated to ensure that applicable

standards and c¢riteria will be met in the area of
overlap.

At the edge of a chronic mixing zone, chronic toxicity
must not exceed the chronic standard or criterion, or 1.0
TUc for WET. A chronic mixing zcone must equal:

1. Not more than 25 percent of the applicable
stream design flows using dynamic models found
in Chapter 4 of the EPA Technical Support
Document for Water Quality Based Toxics
Control (EPA-505-2-90-001, March,1981), unless
an alternate chronic mixing zone demonstration
is approved under Section 80Z; or

2. For lakes, the area of 10:1 dilution of
receiving water voclume to effluent volume,
unless a chronic mixing zone demcnstration
approved under Section 802 identifies an
alternate dilution ratic in which case the
chronic mixing zone must equal tThe area
corresponding to the alternate dilution ratio.
The mixing zone in lakes must not exceed the
area of discharge-inducing mixing.

Acute and chronic mizing zones must not jeopardize the
continued existence of endangered or threatened specific
listed or proposed under Chapter 6134 or Section 4 of the
Endangered Species BAct, 16 U.S.C. § 1533, or result 1in
the destruction or adverse modification of such species’
critical habitat.
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Section 802 Demonstration Reguirements

The Reservation Business Committee shall approve an acute or
chronic mixing zone demonstration if the discharger proposing a
mixing zene completes a demonstration that complies with items A to

N:

Define the mixing zone size, shape, location of the area
of mixing, manner of diffusion and dispersion, and amount
of dilution at the boundaries;

Determine the discharge-induced mixing area for lake
discharges;

For discharge to a lake, determine the dilution ratio of
receiving water volume to effluent wvolume. If this
dilution ratio is other than 10 to 1 and results in a
mixing =zone that 1s no greater than the area of
discharge-induced mixing, the calculated ratio must be
used in the WLA calculation for lakes;

Document the substrate character and gecomorphology of the
mixing zone;

Ensure that the mixing zone will maintain a zone of
passage for mobile agquatic life, protect spawning,

nursery areas, and migratory routes, and not intersect
river mouths;

Ensure the mixing zone will protect the existence of
threatened or endangered speciles;

Document that the mixing zone does not affect drinking
water intakes;

Document background water quality concentrations;

Show the mixing zone deoes not promote undesiranle aquatic
life or dominance of nuisance species;

Ensure that the mixing =zone will not result in the
following:

1. - Objecticnable deposits formed by settling;

2. Fioating debris, oil or scum;

3. Objectionable taste, odor, color or turbidity;
or

4. Attraction of organisms to the area of
discharge.

Prevent or minimize overlapping mixing zones;

Document the ability of the habitat to support endemic or
naturally occurring species;
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m. Assume no GLI pollutant degradation unless both of the
following conditions are met:

1. field studies or other information demonstrate that
degradation of the GLI pellutant 18 expected to
ocour under the full range of environmental
conditions expected to be encountered; and

2. field studies or other informaticn address other
factors that affect the level of GLI pollutants in
the water column including sediment resuspension,

chemical separation, and biological and chemical
transformation.

n. Show that the mixing zone will not interfere with the
designated or existing uses of the receiving water or
downstream surface waters.

Section 803 BCC Mixing Zoneas

After the effective date of this Ordinance, acute and chronic
mixing zones shall not be allowed for new and expanded discharges
of BCCs to Reservation waters. Acute and chronic mixing zones for
existing discharges of BCCs must be phased out by March 23, 2007,
except under the provisions of items A te E. After the effective
date of this Chapter for new and expanded discharges and March 23,
2007, for existing discharges, WLAs developed under Sections 801
and 802 for discharges of BCCs must be set equal to the most
stringent applicable water quality standard or site-specific
criterion for the BCC in guestion. The provisions for exceptions
to the acute and chronic mixing zone phase-out for existing
discharges of BCCs are in items A to E:

a. Mixing zones for BCCs shall be allowed for existing
discharges after March 23, 2007, if the discharger
demonstrates that the failure to maintain an existing
mixing zone would preclude water conservation measures

that would lead to overall lead reducticons in BCCs
discharges; :

D. Mixing zones shall be allowed for existing discharges
after March 23, 2007, upon the request of the discharger
if the Reservation Business Committee determines tThat:

1. The discharger is in compliance with and will
continue to implement technology-based
treatment and pretreatment requirements undexr
Sections 301, 302, 304, 306, 307, 401 and 402
of the Clean Water Act, 33 U.s.C. §§ 1311,
1312, 1314, 1316, 1317, 1341, and 1342, and 1is
in compliance with its existing permit WOQBELS,
including those based on a mixing zone; and
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The discharger has reduced and will continue
to reduce the loading of the BCC for which a
mixing zone is regquested to the maximum extent
possible by the use of cost-effective controls
or pollution preventicn alternatives that have
been adequately demonstrated and are
reasonably available to the discharger.

C. In making the determination in item B, the Reservation
Business Commititee must consider:

1.

The availability and feasibility, Including
cost effectiveness, of additicnal controls or
pollution preventicon measures for reducing and
ultimately zliminating BCCs for that

discharge, including those used by similar
discharges;

Whether the discharger of affected communities
will dincur unreasonable economic effects if
the mixing zone 1s eliminated; and

The extent to which the discharger will
implement an ambient monitering plan to ensure
compliance with water quality standards and
criteria at the edge of any authorized mixing
zone ~Or to ensure consistency with @ any

applicable TMDL or assessment and remediation
plan.

d. Any exceptions to the mixing zene phase-out provision for
existing discharges of RBCCs granted under this Section

must:

1.

Not result in any less stringent effluent
limitations than those existing on the
effective date of this Ordinance in the
previous permit;

Not jecpardize the continued existence of any
endangered or threatened species listed under
Chapter 6134 or Section 4 of the Endangered
Species Act, 16 U.8.C. § 1533, or result in
the destruction or adverse modification of
such species' critical hakitat;

Re limited to one permit term unless the
Reservaticon Business Committee makes a new
determination in accordance with this Section
for each successive permit  application 1in
which a mixing zone for the BCCs 1s sought;

Reflect all information pertalning to the size
of the mixing =zone considered by the




Reservation Business Committee under Section
23

5. Protect all designated and existing uses of
the receiving water;

6. Meet all applicable aguatic life, wildlife,
and human health standards and criteriaz at the
edge of the mixing zone for a WLA in the
absence of a TMDL, or, 1if a TMDL has been
established, be consistent with any TMDL or
such other strategy consistent with this
Ordinance;

7. Ensure the discharger has developed and
conducted a GLI pollutant minimization program
for BCCs if required to do so.

8. Ensure that alternative means for reducing
BCCs elsewhere in the watershed are evaluated.

e. For each draft permit that would allow a mixing zone for
one or more BCCs after March 23, 2007, the fact sheet or
statement of basis for the draft permiti, reguired to be
made avallable through public notice must:

1. Specify the mixing provisions used in
calculating the effluent limitations;

2. Identify each BCC for which a mixing zone is
proposed. '
Section B04 Variances

This part applies to pollutant specific variance requests from
individual point source dischargers to surface waters for WOBELS
which are included in a permit. This part deces not apply to new
dischargers, unless the proposed discharge 1s necessary to
alleviate an imminent and substantial danger to public health and
welfare. A water gquality standards or criteria variance shall not
be granted if any of the fcllowing conditions exist:

a. If it would jeopardize the continued existence of any
endangered or threatened speciles listed under Chapter
6134 or Section 4 of the Endangered Species Act, 16
U.5.C. § 1533, or result in destruction or adverse
modification of such species' critical habitat; or

b. If standards or criteriz will be attained by implementing
effluent limitations reguired under Sections 301 (b} and
306 of the Clean Water Act, 33 USC §§ 1311 (b) and 1316,
and by the permittee implementing cost-sffective and



reasonable best management practices for non-polint source

control.

Section 805 Maximom Time Frame

A variance shall not exceed five years or the term of the
permit, whichever is less.

Section 806 Conditions te Grant

Noting that all variances and site-specific criteria require
approval by USEPA, the Reservation Business Committee shall grant
a variance i1f the following conditions are met:

a. The permittee demonstrates to the Reservation Business
Committee that attaining the water quality standards or
criterion is not feasible because:

1.

1sN

Naturally occurring pollutant concentrations
prevent attainment of the water quality
standard or criterion;

Natural, ephemeral, intermittent, or low-flow
conditions or water levels prevent the
attainment of water quality standards or
criteria, unless these conditions may be
compensated for by discharging sufficient
volume of effluent to enable water guality
standards or criteria fto be met without
violating water conservation requirements;

Human-caused conditions or sources of
pollution prevent the attainment of water
quality standards cr criteria and cannot be
remedied, or would cause more environmental
damage to correct than to leave in place;

Dams, diversions, or other types of hydrologic
modifications preclude the attainment of water
quality standards or criteria, and it is not
feasible tTo restore the waterbody to 1its
criginal condition or to operate the
modification in a way that would result in
attalnment of the water guality standard;

Physical conditions related to the natural
features of the waterbody, such as the lack of
a proper substrate cover, flow, depth, pcols,
riffles and the like, unrelated to chemical
water quality, preclude attainment of water
gquality standards or criteria; or
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[#)

Controls more stringent than those required
under Sections 301{b) and 306 of the Clean
Water Act, 33 U.3.C. §§ 1311(b} and 131ls,
would result in substantial and widespread
economic and social impact;

o. The permittee shows that the wvariance conforms with

Reservation Business Committee antidegradaticn
procadures; and

c. The permittee characterizes the extent of any increased
risk to human health and the environment assoclated with
granting the variance, such that the Reservation Business
Committee is able to conclude that any increased risk is
consistent with the protection of the public health,
safety and welfare.

Section 807 Boplication and Public Netice

Preliminary determinations regarding variance application
supbmittals shall be preceded by a public notice in a local
newspaper and a minimum of forty-five consecutlve day comment
period. The Reservation Business Committee shall also notify other
Great Lakes Tribes and states regarding such preliminary
determinations. During the comment period, any Band member or
other interested persons may reguest a public hearing prior to
adoption of such changes or revisions by the Reservation Business
Committee. Upon a public hearing request the Reservation Business
Committee shall by public notice in a local newspaper announce the
date, time and location of such public hearing and said public
notice shall be published at least forty-five consecutive days
prior to the public hearing. The Reservation Business Committee
shall send a notice of the public hearing to all identified
interested and affected persons and parties at least forty-five
consecutive days prior to the public hearing. Any reports,
documents and data relevant to the discussion at the public hearing
shall be available at least thirty days before the hearing.

Section 808 Final Degcision

The Reservation Business Committee shall 1issue a final
decision regarding variance applications submittals within 90 days
of the public comment period. If a variance is granted, the
appropriate permitting authority shall include and lncorporate intoe
the permit the following conditions:

2. An effluent limitation representing currently achievable
treatment conditions based on discharge monitering which
is no less stringent than that achieved under the
previous permit;
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b. A schedule of compliance activities which indicates

reasonable progress will be made toward attaining water
guality standards or criteria;

c. An effluent limitation sufficient to meet the underlying
water quality standards or criterion, upon the expiration
of the variance, when the duration of the variance 1is
shorter than the duration of the permit;

A provision allowing the appropriate permitting authority
either independently or at the request of the Reservation
Business Committee to reopen and modify the permit based
on the Reservation Business Committee triennial water

quality standards revisions applicable to the variance;
and

e. For BCCs, a GLI pollutant minimization program.

Section B9 Renewal of Variance

The renewal of a variance is subject to the requirements of
Sections 8§01 to BODL.

Section 810 Notice of Variances

The Reservation Business Committee shall list all variances to
these standards in a public notice.
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CHAPTER 9

ENFORCEMENT & PROSECUTION

Section 201 Enforcement

The Environmental Protection Office of the Fond du Lac Band
shall be responsible for the identificatiocn of violations of this
Crdinance, and enforcement of the provisions of this Ordinance
shall be achieved through the issuance of a summons and complaint
through the Fond du Lac Division of Resource Management.

Section 902 Prosecution

Prosecution for violations of this Ordinance shall be brought
in Fond du Lac Tribal Court by the prosecutor of the Fond du Lac

Band pursuant to the provisions of this Ordinance and the Fond du
Lac Civil Code, FDL Ord. #04/92, as amended.

Section 903 Remedies

a. Civil penalties,. Viclation of any provision of this
Ordinance may be punished or remedied by a civil penalty
not to exceed '$500. Each day of any continuing viclation
may be charged as separate violation, and a separate
penalty may be imposed.

b. Seizure and Forfeiture. In addition to civil penalty,
any personal property which has been used in connection
with a vioclation of this Ordinance, including vehicles
and other equipment, may be seized and forfeited in
satisfaction of any judgment entered pursuant tc this
Ordinance, pursuant to the Fond du Lac Civil Code.

<. Monetary Damages and Injunctive Relief. In addition to
civil penalty, seizure and forfeiture, the Reservation
Business Committee may seek, and the Fond du Lac Tribal
Court may grant, money damages o Injunctive relief
against any viclator of this Ordinance to compensate for
damages to, or to prevent imminent harm against, any Band
resource caused by the vioclation.



CHAPTER 10

AMENDMENTS AND SEVERABILITY

Section 1001 Amendments

The provisions of this Crdinance may be amended by separate
ordinance and resclution of the Reservation Business Committee.

Section 1002 Severability

If any section, provision, or portion of this Ordinance is
adjudged unconstitutional or invalid by a court of competent

jurisdiction, the remainder of this Ordinance will not be affected
thereby.

CERTIFICATION

We do hereby certify that the foregoing Ordinance was duly
presented and adopted by Resolution #1403/98, by a vote of 4 for,
Q against, 0 silent, with a quorum of 5 being present at a Special
Meeting of the Fond du Lac Reservation Business Committee held on
December 10, 1998 on the Fond du Lac Reservation, and subsequently
amended by Resolution #1286/01, on September 11, 2001.

Roberth Peacock Chalrman Peter J¢7Defoe ALec./Treas.,

APPRCOVED AS TO FORM:

Dennns"Peterson” riDél’AttorneY

1200502 waa . wg
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Appendix 1.

Standards Specific to Designated Use

Water Quality Standards

‘Applicable to A, B, Cl, D1l and D2 Designated Use

Waters
Substance Units Aquatic Aquatic Aquatic Human Wildlife | Applicab
Life Life Life Health Chronic le
Chronic Mzximam Final Chronic Standard Chronic
Standard Standard Acute Standazrd Standard
Value
Arsenic, total ug/l 148 340 680 2 2
Benzene g/l 9.5 9.5
Cadmium, total ug/l App. 2 App. 2 App. 2 App. 2
(TH)
Chlordane pg/l 28 28
Chiorobenzens ug/1l 10 423 846 230 10
Chromium III, ug/1L Bpp. 2 Bpp. 2 App. 2 Bpp. 2
total (TH)
Chromium VI, total ug/l 11 15 32 11
Copper, total (TH) ug /1 Ppp. 2 App. 2 App. 2 App. 2
Cyanides* ug/l 5.2 22 44 587 5.2
DOT pg/l 18 11 11
Dieldrin pg/l 56000 240000 480000 0.81 0.81
2, 4-Dimethylphenol ug/1 21 137 274 336 2%
2,4-Dinitrophencl ug/l 71 379 758 51 51
Endrin ug/l 3.0386 0.08¢6 0.17 0.0032 0.003¢%
Hexzachlorobenzene pg/l 52 52
Hexachloroethane ug/1 0.75 .75
Lindane g/t 0.95 1.9 0.057 0.057
Mercury* ug/l 0.91 1.7 3.4 0.00077 0.0013 0.00077
Methylene Chioride ug/1 45 45
Nickel, total (TH} ug/l Bpp. 2 App. 2 App. 2 ALP. 2
Parathion ug/1 0.013 0.065 0.13 0.013
PCBs (class) pg/ L 3.2 120 3.2
Pentachlorophenol ug/1 App. 2 App. 2 App. 2 0.93 0.93
(pH)
Selenium, total ug/l 5.0 20 40 5.0
2,3,7,8-TCDD pg/l 0.0010 0.0031 0.0010
Toluene ug/1l 253 1352 2703 3180 253
Toxaphene pag/l ) 7.7
Trichioroethylene ug/1l 19 19
Zinc, total (TH) ug/l App. 2 App. 2 App. 2 App. 2

*These do not reflect % lipid adjustment
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Water Quality Standards Applicable to &, B, C2, D1 and D2 Designated Use
Waters
Substance Units Aguatic Aquatic Aquatic Human {Wildlife | Applicable
Lif e Life Life Health |Chronic{Chronic
Chronic Maximam Final Chrenic | Standard | Standard
Standaxd Standard Acute Standard
Value
Arsenic, total ug/1l i48 340 680 2 2
Benzene ug/1 11 11
Cadmium, total (TH) ug/1 App. 2 App. 2 App. 2 App. 2
Chlordane pg/l 113 113
Chlorchenzene ug/1 10 423 8446 400 10
Chromium III, total ug/l App. 2 App. 2 App. 2 App. 2
(TH}
Chromium VI, total ug/1 11 16 32 11
Copper, total (TH) ug/1l App. 2 RApp. 2 Epp. 2 App. 2
Cyanides* ug/1l 5.2 22 44 587 5.2
oot g/l 71 11 11
Dieldrin py/1 56000 240000 4800006 3.3 3.3
2,4-Dimethylphenol ug/L 21 137 274 417 2%
2, 4-Dinitrophencl ug/L 71 379 758 54 4
Fndrin ug/l 0.036 0.086 0.17 ¢.016 0.016
Hexachlcrobenzene pg/l 209 209
Hexachlorcethane ug/1l 2.8 2.8
Lindane ug/1l 0.95 1.9 0.22 0.22
Mercury®* ug/1l 0.91 1.7 3.4 0.00077 3.0013 0.00077
Methylene Chloride ug/l 46 46
Nickel, total (TH) ug/l App. 2 App. 2 App. 2 App. 2
Parathion ug/L 0.013 0.065 0.13 0.013
FCBs {class) pg/l 13 120 13
Pentachlorophencl ug/ 1 App. 2 App. 2 App. 2 1.9 1.9
{pH)
Selenium, total ug/l 5.0 20 40 5.0
2,3,7,8-TCDD pg/l 0.0040 0.0031 0.0031
Toluene ug/ L 253 1352 2703 4942 253
Toxaphene pg/l 31 31
Trichloroethylerne ug/1 27 27
Zinc, total (TH) ug/1 App. 2 App. 2 Rpp. 2 App. 2

* These do not reflect

)

B

lipid adjustment
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Water Quality Standards Applicable to B, C2, C3, D1 and D2 Designated Use
Waters
Substance Units Aquatic Aquatic Aquatic Human Wildlife 2pplicable
Life Life Life Health Chronic Chronic
Chronic Maximum Final Chronic Standard Standard
Standard Standard Acute Standard
Value

Arsenic, total ug/l 148 340 580 53 53
Benzene ug/ L 114 4487 8974 125 114
Cadmium, total (TH) ug/1 App. 2 App. 2 App. 2 App. 2
Chlordane pg/l 113 113
Chlorobenzene ug/1 10 423 846 1478 10
Chromium III, total (TH) ug/l App. 2 App. 2 App. 2 Bpp. 2
Chromium VI, total ug/l 1% 16 32 11
Copper, total (TH) ug/l Bpp. 2 App. 2 Epp. 2 App. 2
Cyanides* ug/L 5.2 22 44 17280 5.2
npT pg/l 71 11 11
Dieldrin g/l 56000 240000 430000 3.3 3.3
2, 4-Dimethylphencl ug/l 2% 137 274 3734 21
2,4-Dinitrophenocl ug/1 il 379 758 1087 71
Endrin ng/l 0.036 0.086 0.17 0.01e 0.016
Hexachlorobenzene pg/l 210 210
Hexachloroethane ug/ L 3.1 3.1
Lindane ’ ’ ug/1 0.95 1.8 0.23 0.23
Mercury* ug/l 0.91 1.7 3.4 0.00Q77 0.9013 0.00077
Methylene Chloride ug/1 1561 5600 159200 1113 1113
Nickel, total (TH) ug/1l Bpp. 2 App. 2 App. 2 App. 2
Parathion ug/1 06.013 3.065 0.13 L0113
PCBs {class) i pg/l 13 126 13
Pentachlorophenol {pH) ug/l Bpp. 2 App. 2 Bpp. 2 5.5 App. 2
Selenium, total g/l 5.0 20 40 5.0
2,3,7,8-TCDD pg/l 0.0040 0.0031 0.003%
Toluens ug/l 253 1352 2703 23265 253
Toxaphene pg/l 31 31
Trichlorcethylene ug/l 169 1ed
Zinc, total (TH) ug/1 App. 2 Bpp. 2 App. 2 App. 2

* These do not reflect % lipid adjustment
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Appendix 2. Standards that vary with Total Hardness (TE) or pH

a. Designated use A, B, Cl, C2, €3, D1 and D2 standards that vary with total hardness (TH)
applicable to all surface waters of the Reservation, are listed in this subsaction.
Total hardness is the sum of the calcium and magnesium concentrations expressed as
calcium carbonate in mg/l. For amblent or effluent total hardness values greater than
400 mg/l, 400 mg/l must be used in the calculation of the standard. Exp. is the base
e exponential function.

Cadmium Example standards at hardness of:

total formula, results in uwg/l 50 100 200 300 400

cs exp. (0.7852 [Iln (TH mg/1}}-2.715) 1.4 2.5 1.2 5.8 7.3

MS exp.{1.128 [ln (TH mg/%)} -3.6867) 2.1 4.5 3.8 22

FRV exp.(L1.128 [ln (TH mg/1l)] -2.9835) 4.1 9.0 20 31 43

Chromium Example standards at hardness of:

IIT total formzla, results in ug/l A0 1090 200 300 400

Cs exp. {(0.819(1n (TH mg/l)]+0.6848) 43 86 152 212 268

M5 exp. (0.819[1n (TH mg/1l)]1+3.7258) 1022 1803 3181 4434 5612

FAV exp. (0.81%{ln (TH mg/l}]1+4.4187} 2044 3606 6362 8867 11223

Copper Example standards at hardness of:

total formula, results in ug/l 50 100 200 200 400

C3 exp. (0.8545[1n {(TH mg/1)]-1.702} 5.2 9.3 7 24 30

M3 exp. {0.9422[1n (TH mg/L)]1-1.700) 7.3 14 27 39 52

AV exp. (0.%42201n (TH mg/1}1-1.0069) 15 28 34 LE] 103

Nickel Exzample standards at hardness of:

total formula, results in wg/l = 100 200 300 400

cs exp. (0.946[1ln (TH mg/l)]+0.0584) 29 52 94 132 169

MS exp. (0.8946[ln {TH mg/1l}]1+2.255) zel 469 8§43 1188 131se

FAV exp. (0.846[1ln (TH mg/l)]+2.9481) 522 338 1687 2377 3032

Zinc Example standards at hardness of:

total formula, results in ug/l 50 100 200 300 400

C3 exp. {(0.8473[1In({TH mg/Ll)]+0.884) 67 120 216 304 388

MS exp. (0.8473{1n(TH mg/1l)]+0.884) o7 120 218 304 388

FAY exp. (0.8473[1n{TH mg/1l)]+1.5772} 133 249 431 608 178

o. Designated use A&, B, CL, C2, C3, Dl and DZ standards that vary with pH are listed in

this subsection. Exp. is the base e exponential function.

Pentachloro- Example standards at pH of:

phencl formula, results in ug/l 8.5 J7.0 1.5 8.0 8.5

Cs exp. (1.005[pH]-3.134) 4.0 5.3 5.5 3.5 5.5
not to exceed 5.5 ug/l

MS axp. {1.005[pH1-4.869) 5.3 8.7 14 24 39

FAV exp. (1.005[pH]-4.173) 11 17 29 48 79
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Conversicn factors for transforming total metals to dissolved metals.

Matal Conversion Factors
Acute Chronic

Arsenic 1.000 1.0060
Chromium (III) 0.316 0.860
Chromium (VI) 0.982 0.962
Copper 0.560 0.960
Mercury 0.85 0.85
Nickel 0.998 0.997
Zinc 0.578 0.3986
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Appendix 3. Bacteriological standards

For designated use D1 (primary contact recreational) and D2
contact recreational! waters of the Reservation,
the indicator species E.coli will be used.

{secondary
density criteria for

In bacteriological surveys,
the monthly geometric mean 1s used in assessing attainment of standards

when a minimum of five samples are collected in a thirty day period.
The monthly geometric mean for E.coli shall not exceed 126 corganisms/100
ml*., When fewer than five samples are collected in a month, densities

of E.coli shall not exceed 23% organisms per 100 mil in any single
sample.

*source: USEPA
Calculated to nearest whole number using eguation:
{Mean E.coli density) = antilogie_illness rate/1000 + 11.74
§.4Q

1200501 . wgs . wpd



